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for	 agricultural	 policy	 focus	 on	 the	 situation	 of	 the	 respective	 rights	 holders	 and	 the	
corresponding	 duty‐bearers,	 i.e.	 individuals	 and	 the	 state.	 Yet,	 the	 coincidence	 of	 the	
recent	 food	 crisis	 and	 the	 financial	 crisis	 revealed	 a	 substantial	 analytical	 lack	 in	
addressing	the	impact	of	the	business	sector	on	food	security.	Meanwhile,	 it	 is	broadly	
acknowledged	 that	 land	 grabbing,	 food	 commodities	 speculation	 and	 the	 increasing	
production	of	bio	fuels	can	have	a	negative	impact	on	food	security.	So	far,	only	limited	
research	 has	 been	 undertaken	 to	 understand	 how	 the	 private	 sector	 addresses	
situations	 where	 the	 public	 policies	may	 not	 adequately	 take	 into	 account	 individual	
rights	such	as	the	right	to	have	access	to	food.	Given	that	there	is	still	no	comprehensive	
international	framework	for	corporate	human	rights	responsibility,	standards	that	have	
been	 initiated	 by	 industries	 and	 companies	 in	 the	 context	 of	 corporate	 social	
responsibility	 are	 increasingly	 relevant.	 In	 addition,	 the	 new	 “Protect,	 respect	 and	
remedy”	 framework	 adopted	 by	 the	 UN	 Human	 Rights	 Council	 in	 2008	 and	
complemented	 with	 the	 adoption	 of	 the	 respective	 Guidelines	 in	 2011	 raises	 the	
question	 to	 what	 extent	 states	 have	 an	 obligation	 to	 ensure	 responsible	 corporate	
behaviour.			
This	 paper	 contributes	 to	 the	 discussion	 on	 implementing	 the	Ruggie	 framework	 in	 a	
trade	context	by	adding	a	third	layer	of	analysis	to	the	existing	focus	on	the	individual	as	
the	holder	of	the	right	to	food	security	and	the	state	as	the	bearer	of	the	corresponding	












Three	 proposals	 to	 overcome	 existing	 regulatory	 deficits	 and	 research	 gaps	 are	
submitted:	 (1)	 a	 need	 for	 analysing	 motivation	 and	 dynamics	 at	 the	 meso‐	 level	
(business),	(2)	improving	regulatory	procedures	by	mainstreaming	the	Protect,	Respect	
and	 Remedy	 Framework	 into	 business‐related	 policies	 and	 regulations	 and	 (3)	




There	 are	 many	 definitions	 of	 food	 security	 depending	 on	 context	 and	 background.1	
Consensus	 can	 be	 established	 on	 the	 concept	 of	 the	 World	 Food	 and	 Agriculture	
Organisation	 (FAO)	 which	 defined	 food	 security	 as	 the	 state	 “when	 all	 people,	 at	 all	
times,	have	physical	and	economic	access	to	sufficient,	safe	and	nutritious	food	to	meet	
their	dietary	needs	and	food	preferences	for	an	active	an	healthy	life.”2	Food	security	is	
therefore	 not	 limited	 to	 an	 adequate	 calorie	 intake	 but	 includes	 nutritional	 quality,	
safety	 and	 cultural	 appropriateness	 of	 food.	 Three	 key	 drivers	 for	 food	 security	 have	
been	 identified:3	Food	availability	which	relates	not	only	to	 the	distribution	but	also	to	
the	production	and	and	possibility	to	exchange	money	or	other	items	of	value	for	food.	
The	 second	 is	access	to	 the	 type,	quality	and	quantity	of	 food	 required.	 In	 this	 regard,	











Finally,	 utilisation	 of	 food	 includes	 the	 ability	 to	 consume	 and	 benefit	 from	 food.	
Therefore,	nutritional	and	social	values	as	well	as	food	safety	are	essential.		
2. Actors	
Based	 on	 this	 definition	 of	 food	 security,	 individuals	 play	 a	 key	 role	 as	 holders	 of	 the	
right	to	food	–	which	food	security	is	part	of	–	and	as	producers	and	consumers	of	food.	




duty‐bearers	 at	 the	macro‐level.	 As	 long	 as	 rights	 and	 obligations	match,	 such	 a	 two‐
prong	analysis	may	be	sufficient.	Yet,	reality	looks	different:		
Recent	 developments	 such	 as	 the	 coincidence	 of	 the	 food	 and	 the	 financial	 crisis	
together	 with	 climate	 change,	 show	 that	 the	 activities	 of	 private	 businesses	 have	 a	
substantial	impact	on	people’s	enjoyment	of	the	right	to	food	and	may	in	fact	even	play	a	
bigger	 role	 than	 the	 public	 sector.	 Since	 most	 actors	 in	 the	 food	 supply	 chain4	–	
production,	 processing,	 trade	 and	 distribution,	 wholesale	 and	 retail	–	 are	 private	
entities,	the	private	sector	has	a	direct	factual	impact	on	food	security.5	On	the	one	hand,	
this	 impact	 may	 be	 positive	 if	 companies	 create	 employment	 under	 conditions	 that	
enable	 employees	 and	 workers	 to	 feed	 themselves	 and	 their	 families	 and	 provide	
infrastructure	 such	 as	 access	 to	 safe	 water.	 On	 the	 other,	 business	 activities	 may	
undermine	people’s	access	to	 food	by	contaminating	 land	and	or	water	 for	example	 in	
the	context	of	mining	activities.		
Despite	 the	 potential	 impact	 of	 business	 activities	 on	 food	 security,	 the	 role	 of	 the	













where	 individual	 interests	 and	 state	 policies	 on	 food	 security	 may	 be	 misaligned,	
businesses	 need	 to	 develop	 their	 own	 mechanisms	 for	 addressing	 this	 dilemma.	
Business	activities	will	have	an	 impact	–	whether	deliberate	or	note	–	of	 their	own	on	
food	security.	At	the	same	time,	business	activities	are	driven	by	corporate	policies	such	
as	 corporate	 social	 responsibility	 (CSR)	 which	 may	 be	 influenced	 by	 external	 factors	
such	as	public	opinion	or	consumer	reactions.		
International	 law	has	struggled	 to	accommodate	business	 in	 its	conceptual	 framework	
for	decades.	It	is	only	recently	that	the	United	Nations	Human	Rights	Council	adopted	a	




at	 the	macro‐level,	with	 businesses	 acting	 as	 a	mediator	 at	 the	meso‐level.	 It	will	 put	




With	 the	 coincidence	 of	 three	 global	 crises	 –	 climate	 change,	 food	 and	 finance	 –	 food	





















1990	 is	 characterized	 by	 tight	 food	 supplies,	 higher	 prices	 and	 increased	 price	
volatility.10		
One	of	the	manifold	reasons	underlying	the	food	crisis	are	changes	in	the	environmental	
context.	 This	 includes	 large‐scale	 changes	 in	 land	 use,	 biogeochemical	 cycles,	 climate	
and	 biodiversity.	 Together,	 they	 collectively	 constitute	 a	 global	 environmental	 change	
that	is	occurring	at	an	unprecedented	scale	of	human	intervention	in	the	earth	system.11	
Recent	 results	 from	 research	 on	 climate	 change	 therefore	 play	 an	 essential	 role	 in	
understanding	the	food	crisis.	12		
The	third	crisis	is	the	financial	crisis	which	has	been	at	the	centre	of	public	attention	for	
almost	 five	 years	 now.	 At	 the	 beginning,	 the	 collapse	 of	 Northern	 Rock	 and	 Lehman	
Brothers	in	2008	sparked	a	series	of	meetings	of	ministers	and	heads	of	State,	followed	

























the	 Euro	 Zone.	 Neither	 the	 World	 Food	 Summit	 in	 November	 2009,	 nor	 the	 Climate	
Summit	 in	Copenhagen	 in	December	2009,	nor	 even	 the	Rio+20	Conference	 in	Rio	de	

































to	 strengthen	 the	poors’	 access	 to	 the	 financial	 system.	 In	 a	 rather	 general	 statement,	
they	 agreed	 “to	 explore	 new	 ways	 of	 increasing	 the	 capability	 of	 the	 international	
system	to	mobilize	quickly	the	resources	needed	to	help	the	most	vulnerable	countries	
deal	with	future	crises”.15		
Yet,	 it	 seems	 that	 a	 few	months	 later,	 at	 the	G‐20	 leaders	meeting	 in	Toronto,	 in	 June	
2010,	some	of	the	momentum	had	been	lost.	With	global	food	prices	declining	and	the	




the	 foundation	 for	 strong,	 sustainable	 and	 balanced	 growth,	 and	 strengthen	 our	
financial	systems	against	risks	[…].		
8.	The	Framework	for	Strong,	Sustainable	and	Balanced	Growth	that	we	launched	
in	 Pittsburgh	 is	 the	 means	 to	 achieving	 our	 shared	 objectives,	 by	 assessing	 the	
collective	consistency	of	policy	actions	and	strengthening	policy	frameworks”.18	





















on‐going	 food	 crisis	 as	 one	 of	 the	 most	 pressing	 issues	 for	 these	 countries	 was	 only	




G‐20	 with	 regard	 to	 food	 security.	 In	 the	 final	 declaration	 of	 the	 Cannes	 Summit	 in	
November	2011,	a	separate	section	was	dedicated	to	“Addressing	Food	Price	Volatility	
and	 Increasing	 Agriculture	 Production	 and	 Productivity”.22	A	 first	 meeting	 of	 G‐20	
agriculture	ministers	 in	 June	 2011	 had	 paved	 the	way	 for	 an	 agreement	 by	 the	 G‐20	
leaders	 on	 a	 five	 point	 action	 plan:	 (1)	 Improving	 agricultural	 production	 and	
productivity,	 (2)	 increasing	 market	 information	 and	 transparency,	 (3)	 reducing	 the	
effects	of	price	volatility	for	the	most	vulnerable,	(4)	strengthening	international	policy	





to	 be	 increased	 and	 that	 in	 order	 to	 reach	 this	 goal,	 the	 private	 sector	 needs	 to	 be	














that	 are	 typically	 paid	 out	 when	 certain	 objectives	 or	 milestones	 have	 been	 met.25	
Instead	 of	 setting	 binding	 state‐led	 rules,	 economic	 incentives	 are	 used	 to	 trigger	 the	
desired	behaviour	of	the	private	sector.		
Implementing	 a	 pull	mechanism	differs	 from	 earlier	 initiatives	 because	 the	 award	 for	
desired	results	will	be	provided	ex	post	instead	of	granting	ex	ante	incentives,	such	as	eg	
tax	 concessions	or	public‐private	partnerships.	 Examples	 for	pull	mechanisms	 include	
the	 Haiti	 Mobile	 Money	 Initiative	 which	 awards	 $4	 million	 to	 the	 first	 and	 second	
operators	 to	 launch	 mobile	 money	 services	 in	 Haiti	 or	 extending	 market	 exclusivity	
beyond	normal	patent	protection	 for	newly	developed	drugs	against	 rare	disorders	as	
provided	in	the	US	Orphan	Drug	Act	of	1983	and	similar	EU	legislation.26			
It	 is	 hoped	 that	 this	 new	 approach	 will	 overcome	 existing	 market	 failures	 by	
emphasising	ends	rather	than	means.	Two	types	of	market	 failures	are	essential	 in	the	
context	 of	 food	 security:	 First,	 markets	may	 not	 be	 able	 to	 reflect	 the	 social	 value	 of	
innovative	 measures,	 i.e.	 not	 capture	 the	 positive	 externalities.	 Second,	 imperfect	
information	 may	 contribute	 to	 low	 investment	 in	 agricultural	 innovation	 and	 to	 low	
consumption	of	innovative	goods.	
In	order	to	shape	this	new	instrument	and	tailor	 it	according	to	the	needs	several	 five	
pilot	 projects	 have	 been	 defined:	 crop	 biofortification,	 on‐farm	 crop	 storage,	 aflatoxin	




said	 about	 how	 this	 new	 approach	 can	 be	 placed	 in	 the	 broader	 picture	 of	 current	
endeavours	 to	 strengthen	 corporate	 responsibility	 for	 human	 rights	 including	 food	












The	 fact	 that	 private	 investors	 may	 contribute	 substantially	 to	 financial	 crises	 and	
further	 increase	 already	 existing	 market	 volatilities	 has	 been	 well	 established	 in	




briefing	notes	 in	2010/11	 to	 address	 the	 role	of	business	 and	a	 report	 to	 the	General	
Assembly	on	contract	farming	in	2011.28	The	first	note	on	Food	Commodity	Speculation	
was	 directly	 linked	 to	 the	 impact	 of	 the	 financial	 crisis	 and	 the	 related	 policy	
responses.29	The	 second	dealt	with	 competition	 law	by	 addressing	 the	unequal	 power	
distribution	on	food	markets,30	and	the	third	was	the	result	of	a	research	project	on	the	
role	 of	 the	WTO	 in	 defining	 a	 post	 food	 crisis	 agenda.31	In	 essence,	 all	 briefing	 notes	
attempt	to	address	market	failures	as	described	above.	What	was	new	in	de	Schutter’s	
approach	is	his	taking	a	human	rights	perspective	in	addressing	market	failures.		
His	 findings	were	 further	 developed	 and	 integrated	 in	 the	 Committee	 on	World	 Food	
Security	(CFS)	High	Level	Panel	of	Experts’	report	on	Price	Volatility	and	Food	Security.32		
The	mentioned	reports	share	a	focus	on	state	measures	and	call	for	specific	measures	in	



















regulation	 against	 speculation	 with	 food‐related	 financial	 instruments	 (derivatives)	
following	the	example	of	the	US	Dodd‐Frank	Act.33	Neither	is	there	any	reference	on	how	
business	 activities	 can	 be	 brought	 in	 line	 with	 food	 security,	 nor	 is	 the	 new	 Protect,	
Respect	and	Remedy	framework34	applied.		
b) Interagency	report	
With	 the	 adoption	 of	 the	 Food	 Security	 pillar	 in	 the	 Seoul	 Multi‐year	 Action	 Plan	 on	
Development,	the	G‐20	had	requested	“FAO,	IFAD,	IMF,	OECD;	UNCTAD,	WFP,	the	World	
Bank	 and	 the	 WTO	 to	 work	 with	 key	 stakeholders	 to	 develop	 options	 for	 G‐20	
consideration	on	how	to	better	mitigate	and	manage	the	risks	associated	with	the	price	
volatility	 of	 food	 and	 other	 agriculture	 commodities,	 without	 distorting	 market	
behaviour,	 ultimately	 to	 protect	 the	 most	 vulnerable”.35	The	 resulting	 report	 “Price	
Volatility	 in	 Food	 and	 Agricultural	Markets:	 Policy	 responses”	 was	 presented	 in	 June	
2011.36	It	 contains	 a	 detailed	 analysis	 of	 several	 of	 the	 main	 drivers	 for	 food	 price	
volatility.	 However,	 the	 ten	 recommendations	 fall	 somewhat	 short	 of	 the	 more	
promising	analysis	in	the	body	of	the	report;	thus	they	reflect	some	of	the	difficulties	in	
engaging	 in	 interagency	 cooperation.	 Not	 surprisingly,	 the	 report	 was	 criticised	 inter	
alia	for	not	taking	the	discussion	to	a	higher	level	by	addressing	the	pressing	problem	of	
facing	higher	market	volatility	and	rising	prices	at	the	same	time.	Business	behaviour	as	
























implementing	 the	 position	 limits	 took	 a	 first	 measure	 in	 October	 2011	 by	 setting	 a	
position	limit	to	28	commodities.	However,	position	limits	are	heavily	criticised	by	the	
affected	 industry.	As	a	result,	 the	 International	Swaps	and	Derivatives	Association	and	





delayed.	Budget	 increases	 for	providing	CFTC	with	 additional	 resources	 to	 implement	
the	Dodd‐Frank	Act	have	so	 far	been	difficult	 to	pass	through	Congress.	An	agreement	






















“There	 is	one	and	only	one	social	 responsibility	of	business	–	 to	use	 it	 resources	
and	engage	in	activities	designed	to	increase	its	profits	so	long	as	it	stays	within	the	
rules	of	the	game,	which	 is	 to	 say,	 engages	 in	 open	 and	 free	 competition	without	
deception	or	fraud.	[…]	If	businessmen	do	have	a	social	responsibility	other	than	to	
making	maximum	profits	 for	 their	stockholder,	how	are	they	 to	know	what	 it	 is?	
Can	self‐selected	private	 individuals	decide	what	 the	public	 interest	 is?	Can	 they	




business	cannot	have	responsibilities.	 So	 the	question	 is,	do	corporate	executives,	
provided	they	stay	within	the	law,	have	responsibilities	in	their	business	activities	
other	 than	 to	make	 as	much	money	 for	 their	 stockholders	 as	 possible?	 And	my	
answer	to	that	is,	no	they	do	not.	“40	
Friedman’s	 argument	 has	 been	 summarized	 ever	 since	with	 the	 often	 quoted	 phrase.	

















UN	 Secretary‐General	 for	 business	 and	 human	 rights,	 Professor	 John	 Ruggie.	 The	
proposal	 contained	 a	 statement	 that	 could	 hardly	 be	 in	 sharper	 contrast	 with	
Friedman’s	view:			
“The	international	business	community	strongly	supports	respect	for	human	rights	
not	 only	 because	 it	 is	 the	 right	 thing	 to	 do,	 but	 also	 because	 protecting	 human	
rights	 benefits	 all	 actors	 in	 society.	 To	 flourish,	 both	 domestic	 and	 international	
companies	 require	 the	 same	 basic	 principles,	 government	 policies	 and	 national	
institutions	to	protect	human	rights.”	41		
This	 new	 approach	which	 focuses	 on	 the	 connections	 between	 societal	 and	 economic	
progress	 has	 been	 conceptionalized	 differently	 across	 different	 disciplines.	 In	
international	 law,	 business	 responsibility	 has	 been	 part	 of	 a	 broader	 debate	 on	 the	
fragmentation	 of	 the	 international	 legal	 order42	while	 the	 discussion	 in	 economics	 is	
focussed	on	the	concept	of	corporate	governance43	and	creating	shared	value.44	All	these	





















At	 the	 international	 level,	 responsibility	 of	 business	 first	 became	 an	 issue	 in	 the	 UN	
General	Assembly	after	the	alleged	involvement	of	the	US	based	multinational	company	
ITT	in	the	overthrow	of	the	Allende	regime	in	Chile	in	1973.45	It	gained	new	momentum	
in	 the	 1990s	 with	 liberalization,	 technology,	 and	 innovations	 in	 corporate	 structure	
enabling	 business	 to	 operate	 globally	 to	 an	 unprecedented	 extent.	 This	 development	
contributed	 to	 an	 increased	 awareness	 of	 governance	 gaps	 which	 had	 already	 –	 in	 a	
different	context	–	been	at	 the	heart	of	 the	debate	 in	 the	1970s:	Besides	the	economic	
benefit	which	many	countries	were	able	to	participate	in,	the	existing	legal	 framework	
as	well	as	exiting	 institutions	were	 ill	 suited	 to	accommodate	new	actors	and	keep	up	
with	 the	 speed	of	market	 expansion	 in	order	 to	 address	potential	negative	 impacts	of	
these	developments.46		
In	 a	 system	 of	 international	 law	 that	 is	 still	 substantially	 based	 on	 the	 Westphalian	
concept	of	the	sovereign	state	as	the	prime	legal	subject,	regardless	of	 their	 impact	on	
people’s	 live,	 multinational	 companies	 cannot	 be	 accommodated	 easily.	 During	 the	
Nuremberg	Tribunals	which	were	 the	 first	 international	 tribunals	 to	decide	on	 forced	
labour	 in	 a	 business	 context,	 managers	 and	 directors	 of	 the	 German	 companies	 IG	
Farben,	 Krupp	 and	 Flick	 were	 charged	 with	 abusing	 forced	 labourers	 from	
concentration	 camps	 in	 their	 business	 activities.	 The	 Tribunals	 did	 not	 acknowledge	
legal	personality	of	 the	 involved	companies	under	 international	 law	but	attributed	the	
crimes	against	humanity	either	to	the	German	state	or	the	involved	individuals.47		
Not	surprisingly,	all	attempts	within	the	UN	since	the	1970s	to	develop	a	binding	legal	
framework	 for	 holding	 MNEs	 accountable	 under	 international	 law	 after	 decades	 of	
discussions	were	doomed	to	fail.	The	last	proposal	in	this	endeavour,	the	“Draft	Norms	
























would	 have	 been	 a	 prerequisite	 to	 hold	 them	 legally	 accountable	 had	 remained	
unchanged.		
When	John	Ruggie	was	entrusted	with	the	mandate	as	Special	Representative	of	the	UN	
Secretary‐General	 in	 2005,	 he	 quickly	 abandoned	 the	 traditional	 approach	 of	 strictly	
separating	 the	 realm	 of	 binding	 state	 obligations	 and	 voluntary	 corporate	 behaviour.	
The	Protect,	Respect	and	Remedy	Framework	of	2008	and	the	complementary	Guiding	




the	 hypothesis	 that	 business	 behaviour	 such	 as	 large‐scale	 investment	 or	 speculation	


















In	contrast	 to	 this	view,	a	notion	of	 impact	which	 is	based	on	substantial	 (rather	 than	
procedural	 or	 economic)	 values	 would	 not	 necessarily	 consider	 market	 failure	 as	
negative.	 In	 fact	 it	 would	 apply	 a	 different	 approach	 by	 first	 defining	 the	 values	 that	
warrant	 protection	 such	 as	 food	 security	 for	 everyone.	 From	 a	 business	 and	 investor	
perspective,	 the	 question	 then	 arises	 how	 far	 their	 responsibility	 for	 protecting	 such	
values	can	and	should	go.		
This	question	has	been	discussed	extensively,	every	time	the	UN	would	explore	avenues	




businesses	 should	 only	 be	 held	 responsible	 for	 human	 rights	 violations	 within	 their	
sphere	 of	 influence. 51 	Applied	 to	 food	 security,	 it	 seems	 difficult	 to	 establish	
responsibility	of	a	specific	business	actor	given	that	it	is	mostly	not	a	single	activity	but	
rather	a	combination	of	actions	that	lead	to	negative	impacts	on	food	security.	Moreover,	














None	 of	 the	 afore	 mentioned	 public	 policy	 documents	 addresses	 the	 new	 Protect,	
Respect	and	Remedy	framework	as	one	of	the	most	important	recent	developments	with	
regard	 to	 business	 activities	 and	 human	 rights.	 Given	 that	 their	 declared	 aim	 is	 to	
enhance	 standards	 and	 practices	 with	 regard	 to	 business	 and	 human	 rights	 so	 as	 to	
achieve	 tangible	 results	 for	 affected	 individuals	 and	 communities,	 and	 thereby	 also	




1.	 The	 legal	 duty	 of	 States	 to	 actively	 protect	 human	 rights	 not	 only	 from	 state	
intervention	but	also	from	private	actors,	including	business	enterprises;	
2.	 The	corporate	responsibility	to	respect	human	rights:	This	essentially	means	that,	in	
addition	 to	 compliance	 with	 applicable	 national	 legislation,	 business	 enterprises	
should	act	with	due	diligence	to	avoid	interfering	with	the	exercise	of	human	rights,	
and	to	address	adverse	human	rights	impacts	of	their	business	operations;		
3.	 The	need	 for	appropriate	and	effective	 judicial	and	non‐judicial	 remedies	 in	case	of	
human	rights	violations	(states)	or	adverse	human	rights	impacts	(companies).	











address	 corporate	 impact	 on	 food	 security.	 It	 does	 however	 not	 refer	 to	 corporate	
responsibility	but	applies	an	incentive‐based	economic	approach.		
c) The	Corporate	Responsibility	to	Respect	Human	Rights	
While	 national	 legislations	 may	 impose	 corresponding	 obligations	 on	 companies	
operating	within	their	jurisdiction,	as	a	matter	of	international	law,	business	enterprises	
have	no	direct	legal	obligation	to	comply	with	human	rights.	Strictly	speaking,	therefore,	
the	 corporate	 responsibility	 to	 respect	 human	 rights	 is	 not	 a	 legal	 obligation	 under	
international	 law,	 but	 rather	 corresponds	 to	 a	 basic	 societal	 expectation	 as	 to	 the	
conduct	 of	 business	 enterprises	 and	 ethical	 corporate	 behaviour.	 Nevertheless,	
companies	 are	 expected	 to	 respect	 human	 rights	 regardless	 of	 whether	 they	 are	
embedded	in	the	legal	system	of	the	country	where	they	operate.	Even	in	the	absence	of	
binding	human	rights	obligations	complicity	in	gross	human	rights	abuses	may	result	in	
legal	 liability	 under	 extraterritorial	 civil	 jurisdiction	 such	 as	 the	US	Alien	 Tort	 Claims	
Act.54	The	 General	 Principles	 therefore	 advise	 to	 address	 human	 rights	 as	 an	 issue	 of	
legal	compliance.	55		
A	 risk‐based	 approach	 to	 address	human	 rights	 is	 not	 completely	new	 for	 the	private	
sector.	With	 regard	 to	 financial	 institutions,	 the	 Basel	 II	 Framework	 already	 required	
financial	 institutions	 to	 include	 legal	 risks	 such	 as	 liability	 claims	 in	 their	 risk	

















specific	 as	 possible	 (“what	 is	 required”).	 In	 essence,	 the	 corporate	 responsibility	 to	
respect	human	rights	means	that	companies	should	avoid	interfering	with	the	exercise	
of	human	rights	and	address	adverse	human	rights	impacts	of	their	business	operations.	




The	 Guiding	 Principles	 are	 applicable	 to	 all	 business	 enterprises,	 therefore	 all	
businesses	 have	 the	 responsibility	 to	 respect	 human	 rights,	 regardless	 of	 their	 size,	
sectoral	activity,	operational	context,	ownership	and	structure.58F		





The	 Guiding	 Principles	 do	 not	 provide	 substantial	 requirements	 for	 businesses	 but	
instead	 focus	on	process:	 In	order	 to	 implement	 their	responsibility	 to	respect	human	
















responsibility	 to	 respect	 is	 to	 identify,	 prevent,	 mitigate,	 and	 address	 actual	 and	
potential	human	rights	 impacts	 in	operational	practice.	Due	diligence	 is	understood	as	
not	a	one‐time	assessment,	but	a	continuous	process	taking	into	account	that,	over	time,	
human	 rights	 risks	 may	 evolve	 along	 with	 a	 company’s	 operations	 and	 business	
environment.62	
In	 contrast	 to	 earlier	 discussions	 in	 the	 context	 of	 the	 Draft	 Norms,63	the	 scope	 of	 a	
human	rights	due	diligence	process	is	not	delimited	by	a	fixed	“sphere	of	influence”	but,	
rather,	 depends	 on	 the	 potential	 and	 actual	 human	 rights	 impacts	 resulting	 from	 (i.e.	





banks	 are	 required	 to	 assess	 their	 own	 activities’	 impacts	 as	well	 as	 actions	 by	 their	
business	 partners.	 In	 particular,	 a	 company’s	 due‐diligence	 process	 should	 avoid	
complicity	 in	human	rights	abuses	committed	by	 third	parties,	whether	States	or	non‐
state	actors.	In	essence,	complicity	denotes	that	a	company	knew	or	should	have	known	
(i.e.	 could	 reasonably	 be	 expected	 to	 know)	 that	 its	 activities	 or	 omissions	 would	
contribute	 to	 human	 rights	 abuses.66	The	 complexity	 and	 design	 of	 the	 due	 diligence	
process	will	vary	with	factors	such	as	the	size	of	the	business	enterprise,	the	severity	of	
potential	 human	 rights	 impacts,	 and	 the	nature	 and	 context	 of	 its	 operations.67	In	 any	












appropriate	 action,	 tracking	 of	 response	 effectiveness,	 internal	 and	 external	 response	
communication.	 Operationalizing	 these	 principles	 requires	 a	 clear	 vision	 of	 what	 the	
different	standards	entail.68	
In	 December	 2011,	 The	 Special	 Rapporteur	 on	 the	 Right	 to	 Food,	 Olivier	 de	 Schutter	
submitted	 “Guiding	 principles	 on	 human	 rights	 impact	 assessments	 of	 trade	 and	
investment	 agreements”	 to	 the	 UN	 Human	 Rights	 Council.69	The	 guiding	 principles	
address	 states	 but	 include	 some	 reference	with	 regard	 to	 business	 activities.	 Guiding	
principle	2	states:	
“States	must	ensure	that	the	conclusion	of	any	trade	or	investment	agreement	does	




will	 not	 be	 precluded	 from	 the	 possibility	 of	 controlling	 private	 actors	 whose	
conduct	may	lead	to	violating	the	human	rights	of	others,	for	example	as	a	result	of	
an	 excessively	 high	 level	 of	 protection	 of	 foreign	 investors	 established	 on	 their	





food	 security	 small	 scale	 farming	 needs	 to	 be	 supported.	 Again,	 the	 primary	















for	engaging	 in	 such	a	partnership	are	however	different	 for	 the	state	and	 the	private	
sector.73	Research	on	what	the	key	drivers	for	business	behavior	are	is	still	in	its	infancy.	
First	 results	 indicate	 that	 depending	 on	 the	 circumstances	 CSR	 and	 human	 rights	
policies	 may	 be	 a	 reaction	 to	 consumer	 preferences,	 to	 a	 perceived	 lack	 in	 (state)	
regulation,	 especially	 in	 countries	 with	 weak	 governance	 or	 a	 means	 to	 overcome	
misaligned	 interests	 between	 individuals	 and	 public	 policies.	 An	 example	 for	 a	 far	
reaching	 business	 initiative	 is	 the	 Nestlé	 Cocoa	 Plan74	which	 inter	 alia	 includes	 the	
training	 of	 farmers	 and	 improving	 social	 conditions	 in	 cocoa‐growing	 areas.	 Nestlé	
describes	its	motivation	as	follows:	
“To	 enhance	 our	 ability	 to	 continue	 to	 do	 business	 in	 the	 future,	 make	 better	




regulatory	 initiatives	 such	 as	 the	 Harkin	 Engel	 proposal	 in	 the	 United	 States75	or	




























“Human	 rights	 compliance	 is	 good	 for	 business”.	 Recent	 research	 indicates	 a	 positive	
correlation	 between	 corporate	 social	 responsibility	 and	 firm	 value	 for	 firms	 in	
controversial	 industries.76	Yet,	 despite	 new	 developments	 such	 as	 the	 shared	 value	
concept	 it	 is	 still	 difficult	 to	 scientifically	prove	 the	 long	 sought‐for	 “business	 case	 for	
human	rights”.77		
With	 its	 assumption	 that	 it	 is	 societal	 needs	 not	 only	 economic	 needs	 that	 define	
markets,	 the	Shared	Value	Approach,	a	 concept	developed	by	Porter	 and	Kramer,	 joins	




company	 involved	 due	 to	 wasted	 resources,	 negative	 publicity	 etc.78	As	 a	 result,	 the	
proponents	of	this	approach	abandon	the	in	their	view	“old,	narrow	view	of	capitalism”	
according	to	which	“business	contributes	to	society	by	making	a	profit,	which	supports	
employment,	 wages,	 purchases,	 investment	 and	 taxes.” 79 	From	 a	 human	 rights	
perspective,	establishing	a	 link	between	 the	use	of	 freedom	of	economic	activities	and	
the	human	rights	of	people	affected	by	economic	activities	 is	nothing	new.	Other	 than	
suggested	 by	 proponents	 of	 the	 shared	 value	 approach,	 modern	 conceptions	 of	

















not	 addressed.	 This	 becomes	 most	 striking	 when	 Porter	 and	 Kramer	 argue	 that	 fair	
trade	understood	as	increasing	the	proportion	of	revenue	that	goes	to	poor	farmers	by	
paying	 them	higher	prices	 for	 the	 same	 crops	has	 a	distributive	 effect	 on	 the	 affected	
farmers	while	 the	 Shared	Value	 approach	would	 lead	 to	 a	 “bigger	 pie	 of	 revenue	 and	
profits	that	benefits	both	 farmers	and	the	companies	that	buy	 from	them”	they	do	not	
address	the	fact,	that	very	poor	farmers	may	not	be	able	to	participate	in	these	benefits.	
Their	 example	 of	 Côte	 d’Ivoire,	 according	 to	 which	 fair	 trade	 can	 increase	 farmers’	
























incident	 that	 sparks	a	public	discussion	 in	which	NGOs	may	play	an	 important	 role.	A	






perspective,	 rather	 than	 discussing	 human	 rights	 implications	 of	 activities	 from	 a	
general	ethical	view,	it	is	more	likely	that	negative	human	rights	impacts	will	be	framed	
as	risks.			
There	 is	a	variety	of	risks	 for	a	company	which	may	occur	because	of	 its	perceived	or	
alleged	involvement	in	violating	food	security.		
Legal	 risks	 may	 include	 investigations,	 litigation	 or	 prosecution	 under	 foreign	 or	
domestic	 national	 law;	 international	 or	 national	 prosecution	 of	 key	 personnel;	
withdrawal	 of	 operating	 licenses;	 stricter	 regulation;	 adverse	 shareholder	 action;	
divestment	 laws.	 Unlike	 reputational	 risks,	 legal	 risks	 are	 included	 in	 the	 Basel	 II	













on	 jurisdiction,	 contributing	 to	 a	 human	 rights	 violation	 may	 trigger	 criminal	
responsibility	of	the	management.86	
Reputational	 risks	relate	 to	negative	media	coverage,	protests	by	population	segments	
or	 official	 authorities;	 divestment	 campaigns).	 Due	 to	 modern	 communications	












This	 paper	 shows	 that	 current	 initiatives	 to	 improve	 food	 security	 such	 as	 the	 Seoul	
Action	Plan	or	proposals	to	revise	the	WTO	Agreement	on	Agriculture	focus	on	the	state	
duty	to	protect	the	right	to	food.	Only	rarely	is	the	essential	role	that	business	activities	
can	 play	 in	 this	 regard	 addressed.	 A	 recent	 example	 is	 AgResults	 which	 is	 based	 on	
common	insights	on	business	incentives	but	still	does	not	 include	any	reference	to	the	
work	 of	 the	 UN	 Human	 Rights	 council	 and	 especially	 the	 new	 Protect,	 Respect	 and	
Remedy	 Framework.	While	 a	 lot	 of	 research	 has	 been	 done	 to	 better	 understand	 and	












2. Improving	 regulatory	 procedure:	Mainstreaming	 the	 Protect,	 Respect	 and	
Remedy	Framework	into	business‐related	policies	and	regulations		
With	the	unanimous	adoption	of	the	Protect,	Respect	and	Remedy	Framework	and	the	
respective	 Guiding	 Principles	 by	 the	 UN	 Human	 Rights	 Council,	 mainstreaming	 them	
into	 business‐related	 activities	 of	 all	 stakeholders	 is	 a	 priority.	 This	 has	 been	
acknowledged	 by	 the	 UN	 Working	 Group	 on	 human	 rights	 and	 transnational	






















3. Improving	 regulatory	 substance:	 Include	 findings	 from	meso‐level	analysis	
in	substance	of	regulations		
Apart	 from	 enhancing	 research	 regarding	 the	 meso‐level,	 regulatory	 improvements	 at	
the	macro‐level	are	necessary.	As	indicated,	several	regulatory	initiatives	were	launched	
with	a	view	to	 increase	 food	security.	While	 these	 instruments	 include	state	of	 the	art	
scientific	findings	from	agricultural	and	economic	research	there	is	no	reference	to	new	
regulatory	 concepts	 as	 contained	 in	 the	UN	Protect,	Respect	 and	Remedy	Framework.	
Instead,	the	old	mantra	of	the	strict	dichotomy	between	private,	voluntary	standards	on	
the	one	and	state‐led	binding	hard	 law	on	the	other	hand	 is	repeated.	This	 is	not	only	
deplorable	 from	 a	 scholarly	 point	 of	 view	 but	 also	 particularly	 worrisome	 because	 it	
leads	 to	 initiatives	 such	 as	 the	 European	 “Law	 without	 borders”	 campaign	 by	 which	
NGOs	urge	states	to	introduce	binding	regulation	to	holding	companies	responsible	and	
take	 them	 to	 court	 in	 case	 of	 non‐compliance	 with	 human	 rights.90	Such	 an	 initiative	
despite	 its	 noble	 cause	 neglects	 the	 fundamental	 underpinnings	 of	 how	 business	
decisions	 and	policies	 are	 shaped.	 It	 lies	 in	 the	nature	of	 human	 rights	 and	 especially	
complex	 social	 right	 such	 as	 food	 security	 that	 they	 are	 only	 partially	 suited	 for	 a	
comprehensive	 regulatory	 coverage.	 Law‐making	 is	 a	 slow	process	 and	 rarely	 able	 to	
catch	up	with	innovative	technological	developments	in	agriculture	or	financial	industry	
(food	derivatives).	If	food	security	is	to	be	promoted	efficiently,	it	will	therefore	depend	
on	 businesses	 going	 beyond	 the	 call	 of	 legal	 duties	 and	 engage	 in	 “voluntary”	
commitments.	Obviously,	incentives,	whether	risk‐	or	profit‐induced,	play	an	important	
role	 in	shaping	such	commitments.	 In	 this	 light,	 it	 is	questionable	whether	well‐meant	
proposals	 such	 as	 a	 mandatory	 obligation	 for	 financial	 institutions	 to	 report	 on	 the	
specific	 human	 rights	 responsibilities	 they	 (voluntarily)	 committed	 to	 may	 in	 fact	 be	
counterproductive.	 Based	 on	 a	 business	 rationale,	 a	 company	may	 think	 twice	 about	













only	 rule‐making	 procedures.	 Only	 then	will	 the	 regulatory	 environment	 be	 ready	 to	
address	the	many	challenges	for	food	security	in	the	21st	century.	
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